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BRIEF OF APPELLEES 


tpon Appeal from the United States District Court for 
the Disirict of idaho, Northern Division. 

STATEMENT OF THE FACTS 

The Appellees have no fault to find with Appellant’s 

Statement of the Case, and hereby adopt it as their own. 
BRIEF OF THE ARGUMENT. 

1. The treaty with the Coeur d’Alene [Indians does not 

prevent the operation of the act of May 8, 1906, (34 Stat. 

182), Lone Wolf vs. Hitcheock, 187, U.S. 583. 47 Law 


2. he poliey of the government is. as soon as pract- 
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icable to invest the Indian with full rights of citizenship 

and to terminate the relation of guardian and ward here- 

tofore existing between the government and the Indians. 

Declaration of Policy in the administration of in- 

dian Affairs (Tr. pp. 58-61), Depariinental Corres- 
pondence Tr. pp. 44-57) 

5. Adjudication by the Secretary of the Interior of the 
Indians’ competency and the subsequent issuance of pat- 
ent with tender thereof to the Indians operated to con- 
vey the jegal titie and io relieve the government of its 
irust, and the fact that there has never been an actual pay- 
sical deiivery of the patents io the grantees is not of 
controlling importance. 

WS. vapehurz, Wu US. orcs “20 Baw. aor, 
U.S. v. Laam, 149 Fed. 581. 
ARGUMENT. 

Although Appellant relies for a reversal of the judg- 
inent in this case upon four assignments of error, tts con- 
ientions may be stated in two propositions, namely :-— 

i. That under the Act of May 5, 1908, giving the Seere- 
tary of the Interior authority to issue patients in fee to 
Indians when he should find and declare such Indians 
competent, the Secretary could not issue such patent in 
the case of the Cocur d’Alene Indians before the expira- 
tion of the twenty-five year trust period provided in the 
‘Treaty of the United States with that tribe, for the reason 
that such premature issuance of patent would infringe a 


vested right of the indians to have lands therein he'd in 


vu 


trust by the United States free from all charge and en- 
cumbrance for twenty-five years. 

2. That the issuance of the patent in fee wag inopera- 
tive because there was no delivery to or aceeptance by the 
patentee. 

The Treaty with the Coeur d’Alene Indians does noi 
prevent the operation of the act of May 8, 1906 for the 
reason that Congress possesses a paramount power over 
the property of Indians by reason of its exercises of guar- 
dianship over their interest and such authority migit ise 
imphed even though opposed to the strict ietter of a 
Treaty with the Indians. The following opinion as de- 
livered by Air. Justice White in the case of Lone WWoi:f 
vs. Hitehcock, supra, is of vital importance to the case at 
bar. 

‘““The Appellants base their right to relief on the 
proposition that by the effect of the Article just que- 
ted the Confederated Tribes of Kiowas, Comanches 
and Apaches were vested with an interest in the innds 
held in common within the reservation which inter- 
est could not be devested by Congress in any other 
mode than that specified in the said twelfth Srtice'e 
and that as a result of 'the said stipulation, the inter- 
est of the Indians in the common lands fell within the 
protection of the Fifth Amendment to the Constitu- 
tion of the United States as such) interest—indirectly 
at least—came under the contro! of the dudicial 


Pranch of the government. We are nnabla to viet} 


our assent to this view. ‘The contention in effect ig- 
nores the status of the contracting Indians and the 
relation of dependency they bore ‘and continue to 
bear towards the government of the United States. 
To uphold the claim would be to adjudge that the in- 
direct operation of the treaty was to materialiy jimit 
and qualify the controling authority of Congress im 
respect to the care and protection of the Indians, and 
to deprive Congress, in a possible emergency, when 
a necessity might be urgent for a partition and dis- 
posal of the tribal lands of all power to act if the as- 
sent of the {ndians could not be obtained. Now, it 
is true that in decisions of this Court, the Indian 
right of oecupaney of tribal lands, whether declared 
ina treaty or otherwise created, has been stated to be 
sacred or as sometimes expressed as sacred as the 
fee of the United States in the same lands. 

but in none of these cases was there involved a 
controversy between Indians and the government 
respecting the power of Congress to administer the 
prope: ty of the Indians. The questions considered in 
the eases referred to, which either directly or indi- 
rectly had relation to the nature of the property 
rights of the Indians, concerned the character and 
extent of sueh rights as respected states or individu- 
ais. in one of the cited cases it was clearly pointed 
oui that Congress possessed a paramount power over 


the preperty of the Indians, by reason of its exercise 


é 
of guardianship over their interests, and that such 
authority might be implied even though opposed to 
the siriet letter of a treaty with the Indians. * * 
But the nght which the indians held was only that 
of occupancy. The fee was in the United States, 
subject to that right, and could ‘be transferred by 
them whenever they chose. The grantee, it is ire, 
would take only the naked fee, an'd could not distur'p 
the occupancy of the indians; that oeeupaney couid 
ouly be interfered with or determined by the Unite:l 
States. It is to be presumed that in this matter the 
United States would be governed by such cons:Jera- 
tious of Jusiice as would control a Christian people in 
tlie treatment of an ignorant and dependent race. 
Be that as it may, the propriety or justice of their 
action towards the Indians with respect to their 
lands is a question of governmental policy, and is not 
a matter open to discussion in a controversy between 
third parties neither of whom derives title from the 
Indians. * 
‘The power exists to abrogate the provisions of an 
Indian treaty, though presumably such power will be 
xercised only when circumstances arise which wiil 
not only justify the government in disregarding the 
stipulations of the treaty, but may demand, in the in- 


terest of the country and the Indians themselves, 
that it skould do so. When, therefore, ‘treaties, 


were entered into between the United States and a 
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tribe of Indians it was never doubted that the power 
to abrogate existed in Congress, and that in a con- 
tingeney such power might be availed of from con- 
siderations of governmental policy, particularly if 
consistent with perfect good faith towards the In- 
dians. * * 

After an experience of a ‘hundred years of the 
treaty-making system of government Congress has 
determined upon a new departure,—to govern them 
by acts of Congress. This is seen in the act of March 
3, 1871, ‘No Indian nation or tribe, within the terri- 
tory of the United States, shall be acknowledged or 
recognized as an independent nation, tribe, or power 
with whom the United States may contract by treaty; 
hut no obligation of any treaty lawfully made and 
ratified with any such Indian nation or tribe prior to 
March 8d, 1871, shall be hereby invalidated or im- 
paired.’ ”’ 

At the time Congress passed the act of May 8, 1906 it 
eannot be denied that the relationship of the government 
towards the Indians was that of guardian and ward. Suen 
being the case, Congress must necessarily have had the 
power of performing the acts of guardianship, and to that 
end must necessarily have had the power to make all laws 
and regulations necessary to the end, with or without the 
cousent of its Indian wards. 

The poliey of the government is, as soon as practicable 


{io invest the Indian with full rights of citizenship and to 
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iermmate the relation of guardian and ward heretofore 
existing between the government and the Indians. In the 
Declaration of Policy in the administration of the Indian 
Affairs, supra, we find the following; — 

“The time has come for discontinuing guardian- 
ship of ali eonypetent Indians and giving even closer 
attention to the incompetent that they may more 
speedily achieve competency. 

Broudly speaking a policy of greater hberalism | 
will henceforth prevail in Indian administraiion to 
the end that every Indian, as soon as he has been de- 
termined to be as competent to transact his own bu- 
siness ae the average white man, shall be given full 
coutvo: of his property and have all his lands and 
moneys turned over to him, after which he wil no 
tonger be a ward of the government.”’ 


Referring to the letter written by W. A. Mundell Jan- 
nary 14, 1919, (Tr. pp. 53-55) conimenting on the De- 
claration of Policy in the administration of Indian affairs 
supra, he wrote:— 

“The effectiveness of the Declaration of Poliey 
yromulgated April 17, 1917 is apparent from the 
number of fee patents that have been issued during 
ihe calendar year. 

fhe Competency Commission began work in 1915. 
“Some of the work done by them is now being done ov- 
oy co that more satisfactory results may be obtained. 


“hea woneral mie is that the competent Indian does 
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not want a patent in fee nor to be declared competeni, 
for he then has to bear his share of the burden of tax- 
es. The greatest number of indians have been de- 
clared competent since 1916 and tliis is Uue in a great 
measure to the Declaration of Policy.’’ 

I’'rom the foregoing it is apparent that in many insian- 
ces Indians who were really competent and qualified for 
udinuission to citizenship did uot desire to be so deciared 
for the reason thai clilzenship «Guia bring attendant res- 
ponsibiiities and obligations; liciice tiie uecessity Tor te 
exercise of iis inherent power oy the guverniieit im iile 
bestowal of citizensiiip With ube attendant responsibiities 
upon iWose indians found vo be compeient to receive tie 


sume. ‘the Declaration emis with tins paragraph:— 


‘“‘yhis is a new and far-reaching WVeciarairon of 
Loney. it means the dawn ot a new era in indian 
adnunistration. it means that the competent indian 

“ili no ionger be treated as naif ward and haif citizen. 
it means reduced appropriations py the governnient 
and more seli-respect and macpendeice for thie it- 
dian. it means the ultimate avsorpiron of the Lndian 
race iio the body poiitic oi the nation. it means in 
short the begimming o¢ tie end of tue indian prov- 


lam,” 


Vithout going into detail it is to be said that a perus- 
al of the departmental correspondence and documents 


teaves no doubt but that che view of the Depertment was 
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that a competent Indian should be so adjudged whether 
he so desired or not. 

We further take the position that Congress having }\ 
act of May 8, 1906 conferred upon tlie Secretary of the In- 
terior the power to declare an Indian competent and io 
issue to him a patent in fee for his allotted lands, and the 
Secretary of the Interior acting under the authority of 
said act having duly and regularly found the fir tians 
herein named to be competent and having caused the is- 
suance of a patent in fee to each of said Indians and hav- 
ing tendered the same to them, vested in said Indians title 
in fee to said lands; and the fact that said Indians did uot 
accept said patents and that there had never been an ac- 
inal physical delivery of the same to said Indians did not 
render said patents inoperative. In the case of 

U.S. vs. Schurz, supra, (page 397) Mr. Justice Afiller 
said :— 

‘We are of opinion that when, upon the decision 
ef the proper office that the citizen has become en- 
titled to a patent for a portion of the pubhe iands, 
such a patent is in that office mace out and signel 
by the President and when the seal of the United 
States is affixed to the instrument countersigned by 
the Recorder of the Land Office, an'd duly reeorie | 
in the Record Book kept for that purpose, it becomes 
a solemn publie Act of the Government of the United 
mee es and needs no further delivery or other auth- 


entieation to make it perfect and valid. This in such 
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case the title to the land conveysd passes by matter 
of record to the grantee, and that delivery as in cases 
of deeds of private individuals is not necessary to 
give effect to the granting clause of the mstrument. 
The authorities on this subject are numerous and 
they are uniform. They have their origin in the de- 
cisions of the English Courts upon the grants of the 
Crown evidenced by instruments called there, as 
here, ‘patents.’ ’’ 

Having the foregoing opinion in mind it must be con- 
eluded that when said Indians were duly and regularly 
declared by the Conimissioner of Indian affairs to be com- 
petent it was incumbent upon the Secretary of the Inter- 
ior to issue patents in fee to them and 'the issuance of said 
patent by the Secretary by reason of said Declaration of 
Competency, and the signing by the President of said pa- 
tent, vested the title in fee in said Indians to the lands 
therein deseribed. 

Of the many authorities cited by Counsel for Appel- 
lant, we have been unable to find any which, in our opin- 
ion, aie of controlling importance in sustaining Appel- 
lant’s contention. The decision of the eminently able 
Court before wnom this cause was tried, dismissing Ap- 
pellant’s Bill of Complaint, is a very logical and exhaus- 
tive analysis of the principles involved herein and in sup- 
pert cf our contention we cite the following decision of 
the Honorable F. S. Deitrich, rendered in this consolidat- 


ed cause, wider date of September 16, 1922 as follows: 


ile 
WikiCH, District Judge: 

in respect to tlie questions in issue these two cases 
are identieal, and wey have been submitted upon tlic 
sdine general stipuiaucdi or tacts. icaeu is viougiit 
upon behaif of a Coeur w7uiiene indian, to test tie 
validity of cialis for taxes ievied by the state o:fi- 
cure upon jands veiongimng to tlie indian. And che 
fundarienial quescion is whether, when the taxes 
were levied, tlie Government still heid the title in 
trust for ike beueiit of tne andians, or such trusice- 
ship had been terminated by vad fee patents. ine 
lands were fortmeriy a part of the Coeur d’Aiene in- 
dian heservation and +.ere allotted, in the oe case 
to Maurice Anteiope and in the other to Anasta Wii- 
Lams ino, i7¢.c0 acres to the former, and 160 acies 


rs 


to the latter. The provision under which the allot. 
wents were made is to be found in the appropriation 

nooo: same 12, 1900, (34 Stat, 320,350), nad Vee iole 
lows: 

‘That as soon as the lands embraced within the 
Coeur d’Alene Indian Reservation shall have been 
surveved, the Secretary of the Interior shall eatse 
allotinents to the same to be made to all persons 
belonging to or having tribal relations on said 
Coeur d’Alene Indian Reservation, to each man, 
sroman, and ehild, 160 acres, and upon the approv- 
al of such allotments by the Secretary of the In- 


t.y'oe be ehali enna natents to icssne therefer nn- 
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der the provisions of the generai allotment law of 

the United States.’ 

in pursuance of the authority thus conferred upon 
the Secretary of the Interior, he caused the lands in 
question to be ailotted to the indians above named, 
anu issued ‘rust patents’’ to them on the 16th day 
of December, i909. ‘These trust patents contained 
the oridnary provisions of such instiuments, one of 
which was a declaration that the Government would 
‘‘hold the land thus allotted (subject to all statutory 
provisions and restrictions) for the period of twenty- 
five years, in trusi, for the sole use and beuefit’’ of 
the grantee. 

Recently prior to the passage of this act, namely, 
on May 8, 1906, the general allotment act of Febru- 
ary 8, 1887, (24 Stat. 388), and particularly Section 6 
thereof, had been ainended, to read as foliows: 

‘Seé.6. That at the expiration of the trust period 


Re 
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and when the lands have been conveyed to ihe 
dians by patent in fee, as provided in section five of 
this Act, then each and every ailottee shall have the 
benefit of and be sabjeet to the taws, beth eivil and 
criminal, of the State or Territory in which they may 
reside; and no Territory shall pass or enforee any 
law denving any such Indian within its jurisdiction 
the equal protection of the law. And every Indian 
born within the territoriel limits of the United Sta- 


tos to whom allotments sholl have been made and 


1) 


wlio has recetved a patent in fee simple under the 
provisions of this ..ct, or under any law or treaty, 
and every indian born within tke territorial limits of 
ihe Umited Staves wuc has vointarliy texen up with- 
in said limits his residence, separate and apart from 
any tribe of fndians therein, and has adopted the ha- 
bits of civilized life, is hereby deciared to be a citizen 
of the United States, and is entitied to aii the rigitts, 
privueges, und inmuunities of such eliizens, whether 
said tndian lias been or nut, by birth or ocherwise, a 
nienibex of any tribe of Indians within the terriiorias 
iimiits of the United states wiluout in any manner 
lu:pairing or otherwise aifecting the mght of auy 
such indian (0 irival or other property: Proviued, 
that the Secretary of ihe Iiterior may, in his discre- 
uon, and he is hereby authorized, whenever he shall 
be satisfied thai any indian aliottee is competent and 
capable of managing iis or her affairs at any time to 
vause to be issuea io such allottee a patent in fee 
simpie, and thereaficr aii restrictions as to saie, m- 
cumbrance, or taxation of said iand shali be reinoved 
and said land shall not be liable to the satisfaction of 
any debt contracted prior to the issuing of such pa- 
tent: Provided further, that until the issuance of 
fee-simple patents ail allottees to whom trust patents 
-nall hereafter be issued shall be subject to the excin- 


sive Tarisdietion of the Mnited States: And nrovid- 


16 


ed further, that the provisions of thig Act shall not 
extend to any Indians in the indian Territory.’’ (34 
Stat. 182.) 

When, therefore, in the Act of June 21, 1906, supra, 
authorizing the allotment of the Coeur d’Alene Ke- 
servation, the Secretary of the Interior wag directed 
‘*to cause patents to issue under tne provisions of the 
general allotment law of the United states,’’ refer- 
ence must have been intended to the Act of 1887, as 
amended by this Act of May 6, 1°06, and accordiniy 
the trust patents here involved were issued express- 
ly ‘subject to all statutory provisions and restrie- 


’’ ineluding, of course, the provision of this 


tions, 
last named act authorizing the Seeretary, in his dis- 
cretion, to adjudge an allottee competent amd to is- 
sue to him patent in fee prior to the expiration of 
the twenty-five year period. Assuming to act under 
the authority of this provision, the Secretary, in 
1916, (so it is stipulated), ‘‘duly and regularly de- 
elared’”’ the two allottees ‘‘ to be competent,’’ an? 


66 


thereupon issued to them ‘‘patents in fee’? for the 


lends in controversy, but they refused and still re- 
fuse to accept them. It is further stinulated thet, 
pursnant to the statutes of Idaho, the lands were duly 
and rerularly assessed for taxes for the vears 1917 


~4 
‘ 
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to 1920 inclusive, during which period ueither the fies 


patents nor the order or judgement of the Secretary 


of the Interior adimdgire the Tndiens eannetent ba ! 


Wa 

ever been revoked. [tis further stipulated that on 
or about January 6, 1921, the Secretary of the Inter- 
ior revoked the patents, but we are not advised of 
ihe circumstances of or reasons for such revocation. 
It is also stipulated that during the period the fee 
patents were outstanding, that is, from 1916 to 1921, 
“the Vepariment of the Interior treated the said 
»auriee Antelope aud Anasta Williams Smo as citi- 
zen indians, and that the defendants (in levying tax- 
es wd taxing proceedings to enforce the payment of 
the same) proceeded upon ‘‘the assumption that the 
jicuans were competent and held title in fee simple 
vw ihe lands. During this period the Indians did 
noi alienate or attempt to alienate any of the lands, 
vith the exception that Antelope sold to one of the 
dcicnuant counties, and executed to it a deed for, a 
right of way for a public ‘highway, for a considera- 
tron of $120.00. ‘The other county defendant secured 
a rghit of way across the land of Smo by proceedings 
in eminent domain, in which Smo, as defendant, was 
iveated as a competent party, and was paid $140.00 
as compensation for the nght of way. 

it is not disputed that so long as the Government 
lield the title in trust, the lands were exempt from 


taxation, and therefore, upon the facts as stipulated, 
{here would seem to be but a ‘single question left to 


deciie:—Did the abjudication by the Secretary of 


the Jn.Hans’ competency and the subsequent issuance 
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of patent, with tender thereof to the Indians, operate 
to convey the legal title, or at least to relieve the 
Government of its trust? The mere fact that there 
has never been an actual physical delivery of the pa- 
tents to the grantees is not of controlling importance, 
for it is familiar law that a patent may be effective 
without actual delivery. United States v. Schurz, 
102 U.S. 378. United States v. Laam, 149 Fed. 581. 

With much apparent confidence the Government 
rehes upon Morrow v. United States, 248 Fed. 85-4, 
but upon analysis of the record here it will be seen 
that the case has little, if anv, appleation. In sub- 
stance it is there held that a trust patent, together 
with the provisions of pertinent statutes in force at 
the time the patent is issued, constitutes a contract 
between the Indian and the Government, and vests 
in the former rights of which ‘he can not be divested 
without lis consent, and that therefore it was incom- 
petent for Congress to change the property status es- 
tablished by the trust patent and the provisicns of 
existing statutory law, over the objection of the In- 
dian patentee. The act involved in that case, by 
vihich is was attempted to shorten the trust period, 
and hence to deprive the Indian of the vaiuable righi 
ef having his property exempt from taxation, war: 
passed after the issuance of the trust patent. Here, 
as we heve seen, the trust natents were issned bv the 


yervere sauce the Inierior 1) pursuameaon An ag aero. 
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Vviaing that they should issue ‘‘under tie provisions 
of the genera! aiioinicut iaw of the United States,’’ 
and at the time of such authorization, aid thereatver 
wien the aiiotments were made aliu ilie wUst parcnis 
were issued, tiie general aiiocinent law of the Uinied 
istaies eXpressiy vested in ifie Secretary of the inter- 
lor the discretion, and he was authorized, whenever 
hie was satisileu that uu allotiee was competent and 
capable of managing his own aifairs, to cause to be 
issued 10 hun a patent in fee sumpie. And ineie was 
the Furtier provision tuat after the issuance of such 
fee patent -‘ali restrictions as to saie, incumbrance, 
or taxatuon’’ of the land was removed. it, tiere- 
fore, we apply ibe doctrine of tiie Morrow case, we 
inust read ito the trust patents here invoived cilese 
provinions of in, vy which apparently the Secretary 
of the interior was autuorized in his discretion io 
sloreen ihe trast period, and by accepting the iust 
patents the patentees assented to the exercise of such 
authority as is thus conierred upon the Secreiary. 
‘ibe other conienrion of the Government is thac 
ie power of the Secretary of the interior to adjudge 
an Indian vonipetent in any specifie casc and to issue 
to him a patent, is conditioned upon the consent of 
such Indian and the acceptance by him of the patent. 
tut in this view J am unable to concur. In consid- 
c: ing the question it will be borne in mind that there 


is no suggestion «2 feaud or mistake on the part of 


20 


the Secretary of the Interior, or of irregularity in the 
proceedings leading up to the issuance of the patent, 
and the question therefore ig strictly one of the pow- 
er of the Secretary under the amendatory act of May 
8, 1906. It will be noted that the language of the act 
ig ‘‘that the Secretary of the Interior may, in his 
discretion, and he is hereby authorized, whenever he 
shail be satisfied that any Indian alloitee is compe- 
tent and capable of managing his or her affairs, at 
any tine to cause to be issued to such allottee a pa- 
tent in fee simple.’’ Neither expressly nor inferen- 
tialiy does this language disclose an intent that the 
power ilius conferred is confined to cases where the 
allottees make application or ctherwise give tlieir 
assent. Nor is it suggested either by the staius of 
the {ndians or the general and weli-kaown policy of 
the Government in respect to them. ‘They are wards, 
in a staie of tutelage, and presumably are not com- 
petent always to choose what is for their good. 
Moreover, if, as has been the poltey of the Govern- 
meni, the indians are to be encovraged io adopt the 
institutions and conform to the havits of civilized 
iife, it is important in their case, as in the case of 
white people, that they possess the power to impose 
upon all alike the burdens of matutaining such in- 
siitutions. As in othcr communities, so eivilized In- 
dians must have roads and schools, ana police protec- 


tion, and these benefits eannot ordinarily be hed 
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without taxation. If in a community of capable In- 
dians the majority desire thus to create for them- 
selves the conditions of civilized life, they might very 
well be unable to proceed if an unprogressive minor- 
ity has the power to withhold their lands from taxa- 
ation. The Governnent, too, would thus be greatly 
hampered in carrying out its policies, and that these 
considerations were in the mind of the Secretary 
when these patents were issued is not open to doubt. 
The policy of emancipating capable Indians froin 
guardianship and investing them with the rights and 
responsibilities of citizenship and giving them com- 
plete control of much of their property had long been 
in force. The Department maintained standing 
Competency Commissions, whose duty it was to gu 
about and make investigation of the capacity and 
competency of individual Indians, upon the various 
reservations, and te report their conclusions with re- 
commendation, in order that, when the facts warrant- 
ed, the competency of sueh individuals might be ad- 
judged without unnecessary delay anid patents in fee 
simple issue, for the purpose of relieving the Gov- 
ernment from the duties of guardianship, and im- 
nosing upon such competent Indians the responsihil- 
itv of caring for themselves, and of putting it within 
the power of communities to tax local property, in 


earrving out the enterprises and maintaining the in- 


stitutions of eivilized life. Such strength had this 
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view obtaimed that early in ime year 1y¥i/, but a rew 
months aiter the lssuance of the ee patents nere i 
question, the Vomlissloner Of lnulan Arias, W1til 
the approval of the Secretary of the Lhterior, issueu 
a formal **DiGULAKAWION UF PULIGY IN ‘Pink: 
AUDMINISTHALIUN OF INDIAN AP ALaS,? as 
ol date April 1/, i91/, from wich we quote the irst 
three paragraphs: 

‘During the past four years the eitoris of the ad- 
ministration of indian alfairs have peen rargely con- 
centrated on the followmg fundamental activities— 
ihe betterment of health conditions of indians, tie 
suppression of liquor traffic among them, the un- 
provement of their industrial conditions, the further 
deveiopment of vocational training in their scools, 
aud the protection of the Indians’ property. hapid 
progress has been made along ail these lines, and the 
work thus reorganized and revitalized will go on with 
increased energy. With these activities and accom- 
piushments well under way we are now ready to tale 
the next step in our administrative program. 

‘The time has come for discontinuing gnardian- 
ship of our competent Indians and giving even closer 
aitention to the incompetent, that they may more 
speedily achieve competency. 

* Sroadly speaking, a policy of greater liberalism 
i. weneeforth prevail in Indian administration, to 


{he em that every Indian, as soon as he has heen 
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determined to be as competent to transact his own 
business as the average white man, shall be given 
control of his property and have all his lands and 
moneys turned over to him, after which he will no 
longer be a ward of the Government.’’ 

The Declaration ends with this paragraph: 

“This is a new, far-reaching declaration of policy. 
It means the dawn of a new era in the Indian ad- 
ministration. It means that the competent Indian 
will no longer be treated as half ward and half eiti- 
zen. it means reduced appropriations ‘by the Uov- 
ernment and more self-respect and independence for 
the Indian. It means the uitimate absorption ol the 
indian race into the body politic of the nation. It 
means, in short, the beginning of the end of the In- 
dian problem.”’ 

Without going into detail, it is to be said that a 
perusal of departinental correspondence and docn- 
ments leaves no doubt of the view of the Depart- 
ment that the Secretary had the authority, under the 
act of May 8, 1906, at any time, within nis discretion, 
to declare the competency of an Indian and to issue 
to him a fee patent without his consent, or of the 
further view that such authority was indispensabie 
to the successful execution of governmental policies 
touching the well-being and civilization of the [n- 
dians. 

If then in the suecessful execution of well-known 
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governmental policies toward the indians, it is es- 
sentiai that the Secretary of the Interior be clothed 
with such authority, and the Act of May 8, 1906, 
seems expressly to confer it, and in the administra- 
ion of indian affairs the executive officers have for 
many years assumed that snch was tlie iegrsiative 
intent, npon what theory are we to adopt a conirary 


view? Such power touching the property rights of 


by the original! allotment act itself (24 Stat. 388), up- 
on the refusal or failure of an adult indian to select 
an ailotment, the Secretary is authorized to malke the 
selection for him (See. 2). So after lands are allot- 
ted the Secretary may, withont the consent of the 
allotiees, grant rights of way. Act May 3, 1901, 31 
Siat. 1083. Act May 6, 1910, 36 Stat. 349. Act 
Mareh 2, 1917, 39 Stat. 973. By the Act of Janmary 


1895, as amended April 23, 1904, (28 Stat. 641, 


26, 1895, 

and 33 Stat. 297), the Secretary is authorized to cor- 
rect nistakes in the issuance of trust patents by can- 
celing the saine. By Section 5 of the generai ailot- 
nent act, the President is authorized to extend the 
trust period beyond twenty-five vears. [t will har¢- 
iy be suggested that before he can do this in eny par- 
ticular ease he must have the consent of the Indiau 
:Jotiec. But is there not quite as munch reason 
there as here for interpolating a provisien requiring 
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the Indian’s eonsent? I[n ease of the death of an Fan- 
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dian before final patent the Secretary may ascertain 
the heirs, and if he regards them as competent lhe 
**shaiil issue’? to them patents in fee sunpie; but if 
they are mcompeieut the lands inay be soid and the 
proceeds he:d in trust for them. Act May 29, Lovo, 
go Stat. 444. Act June 25, 1910, 36 Stat. 855. Act 
Wave l>, 1916, ovestat lzi. By actol Uctober 1, 
ihdsd, Section 2, (Zo Siat. v1l2), one allotinent may be 
exchanged for another, but the consent of the in- 
aian inverested is expressiy required. Why not a 
sllliar requirement here if Congress so imtended? 

Upon a consiaeration of the whole case 1 have veen 
unabie to escape the couciusion that Congress inicid- 
ed to confer upon the Secretary of the intenor the 
ulyualiled autuoniy, Within lis sound discretion, to 
deciare an indian allottee competent, and to issue to 
limi a patent in fee, and that such power may ve ex- 
e,cised WilWOUL infringing any vested rigni of the 
1udian, because such was the iaw at the ume tue al- 
1lolmentis here invoived were mnade and the trust pa- 
ielts issued. 

Whether the attempted revocation of the fee pa- 
tents by the Secretary in 1921 was or was not cfiec- 
tive we need not now decide; there is no suggestion 
in the record of the ground upon which the action 
was taken. By express stipulation, in the year 1916 
the two Indian allottees were duly and regularly de- 


elared by the Secretary of the Interior to be com. 
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petent, and thereupon the patents in fee issued. If, 
as we hold, the Secretary had the power to take such 
action without the consent of allottees, these two In- 
dians had the status of citizens, and they were poss- 
essed of the complete title in fee simple to these lands 
during the entire period covered by the tax proceed- 
ings now assailed. It must therefore be held that 
under the provisions of the Act of May 8, 1906, the 
lands were subject to taxation and the taxes in ques- 
tion are valid. Accordingly the bill of compiaint in 
each case will ‘be dismissed with prejudice. 
Endorsed. Filed Sept. 18, 1922. 
W. D. McREYNOLDS, 
Clerk.’’ 
in our opinion based upon the authorities above cited 
and upon the opinion of the Honorable F. S. Deiirich, 
judge of the Court below the judgment should be affirm- 
ed. 
Respeetfully submitted, 
ROBERT E. MeFARLAND, 
Prosecuting Attorney for Bene- 


wah, County, Idaho, et al. 
Residence, St. Maries, Idaho. 
ROGER G. WHEARNE, 

Prosecuting Attorney for 
Kootenai County, Idaho, et al. 
Residence, Coeur d’Alene, 
Idaho. 

Solicitors for Appellees.» , 


